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CRIMINAL CODE AMENDMENT (PREVENTION OF LAWFUL ACTIVITY) BILL 2015 
Discharge of Order and Referral to Standing Committee on Legislation — Motion 

Resumed from 16 September on the following motion moved by Hon Robin Chapple — 
That the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015, be discharged and 
referred to the Standing Committee on Legislation for consideration and report not later than 20 August 
2015. 

HON DARREN WEST (Agricultural) [12.55 pm]: In the time that is remaining, which is not substantial, I will 
conclude my remarks of last night, in which I was putting the case for referring this loosely drafted, poorly 
drafted Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015 that does not actually reflect its 
intent, to the Standing Committee on Legislation for further scrutiny so that we can all make a more informed 
decision about what it will do. The Attorney General made a significant contribution yesterday and said at one 
point that this bill would not catch anyone. I think we need to know exactly what the bill seeks to do. According 
to the second reading speech, its intent seems clear; but, as I said yesterday, the bill and the second reading 
speech do not match. I would like the legislation committee to review the legislation and bring back a report with 
some recommendations. I would suggest that that report, I have a feeling—I will not pre-empt the work of such 
an austere committee—may contain some amendments and suggestions for changes to the bill. 

As I said yesterday, the form of the bill is obscure—it is loose; the onus of proof is reversed; it refers to a thing, 
a physical barrier, a physical force. This may be topical because it was on television last night, but I think that 
the writers of the television show Utopia would have an absolute field day with this legislation. I think they 
could make a whole episode on a bill that reverses the onus of proof on someone carrying a thing. I watched the 
show last night and I thought that I should send a copy of Hansard, the bill and the minister’s second reading 
speech to Rob Sitch because I am sure he would be able to do something with it. 

Hon Simon O’Brien: Are you on the committee, member? If not, you’ve got an interest in this; you should see 
if you can participate in the inquiry when it goes there. 

Hon DARREN WEST: I am heartened by Hon Simon O’Brien’s interjection. I am sensing some support for the 
referral of the bill to a committee. That is most heartening. I hope that it is due to my contribution and the very 
valid points that I was able to make yesterday. That is what I am trying to do here. I am trying to convince 
members opposite, especially the National Party members who hold the balance of power in the 
Legislative Council—although I would not have thought after having been here for three years that that was the 
case, but they do. I would welcome the National Party’s support for the referral. 

Hon Simon O’Brien: You always wanted to be one of them, didn’t you? 

Hon DARREN WEST: That is the allegation, Hon Simon O’Brien. I can talk at great length about how I have 
been a member of the Labor Party and how I handed out how-to-vote cards in the federal seat of Wannon in 
1983 and felt part of Bob Hawke’s becoming Prime Minister. 

Hon Peter Collier: What does this have to do with the referral motion? 

Hon DARREN WEST: I am responding to an interjection. The interjection was that I wanted to be part of the 
National Party. 

Hon Peter Collier: You have one minute and 30 seconds. 

Hon DARREN WEST: I thank the Leader of the House for pointing out that I have only one minute and 
30 seconds left to speak. I will get back on track. 

We are interested to know whether the National Party will see some sense and agree to refer this bill to 
a committee or whether it will blindly roll over to the Liberals yet again. Will its members flip-flop on this or 
will they roll over yet again? We saw some confusing scenes in the Legislative Assembly yesterday. 

I look forward to how the vote falls in the division. There are 79 groups that want this bill referred for further 
scrutiny and I think that we should respect those 79 groups. The bill as it is written does not accurately reflect 
what the Attorney General’s second reading speech states. 

Hon Michael Mischin: You are repeating yourself. 

Hon DARREN WEST: I am making the point and trying to gain support for the excellent referral motion of 
Hon Robin Chapple. I am making my contribution and I look forward to other members’ contributions. 

Hon Simon O’Brien: You’re just rolling over to the Greens, aren’t you? 
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Hon DARREN WEST: That is another allegation. I think that in this case Hon Robin Chapple has put up 
a sensible referral. We do not always support things that the Greens propose. Yesterday, we did not support 
a motion moved by the Greens, but this is a very good referral and it should be supported by all members of the 
house so that true democracy can have a say and so that the Standing Committee on Legislation can go about its 
good work. 

Sitting suspended from 1.00 to 2.00 pm 
HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [2.00 pm]: I am very 
pleased to support Hon Robin Chapple’s motion to refer the Criminal Code Amendment (Prevention of Lawful 
Activity) Bill 2015 to the Standing Committee on Legislation. I note, however, that a change needs to be made to 
the reporting date because we have certainly passed the date in the motion. It is a real shame that the 
Leader of the House could not have had discussions with Hon Robin Chapple over the past few months with an 
eye to perhaps sending this bill to the legislation committee for discussion so that the bill could have been back 
with us to be dealt with in Committee of the Whole. 

Hon Peter Collier: He didn’t ask me. 

Hon KATE DOUST: I do not know what discussions, if any, the Leader of the House has had. 

Hon Peter Collier: We didn’t have any. 

Hon KATE DOUST: That would have been a way of managing it. One of the reasons I think it is very important 
to refer this bill to the legislation committee is that since this bill was introduced—we know this from the second 
reading debate—there has been very little consultation, if any, with community groups, people with legal expertise 
or a range of other organisations on the detail of these changes. The bill is not a substantial piece of legislation in 
terms of the drafting; it is basically four clauses, two of which make some substantial changes, and I will go 
through some of those in detail later. This is an opportunity for us to send this bill to the committee so that it can 
engage in that level of consultation with those community groups and with the people who have concerns about the 
impacts of this legislation if it is passed. We have the opportunity to do that in this house because this bill has not 
been to the Assembly yet. It was introduced in this place in the first instance, so we should enable our committee to 
inquire into the bill, look at the detail and the implications, seek stakeholders’ advice or submissions and conduct 
hearings—to do all those practical things that committees do—so that at the end of the day members can be better 
informed when dealing with this legislation. None of those things has happened. 

We oppose this bill. We will take every step we can to make sure that it takes its time to go through this place, 
because we do not agree with the basic policy behind, or the changes in, the bill, and we see it as being 
detrimental to the rights of individuals in our community. 

Hon Michael Mischin: What’s the point of sending it to a committee, then? 

Hon KATE DOUST: The committee might decide to not support it after it has done its inquiry. It might decide 
to change the bill. It might make a series of recommendations that might make the bill a better vehicle, and that 
may change our mind. At this time, we are opposed to the bill. If the bill is referred, it will open up all those 
opportunities. At the end of the day, after a sufficient period of inquiry and a report to this house, it may better 
advise members of the other place before they begin their debate on this bill. It might better educate them about 
the ins and outs of this bill, the policy and why the government is going down this path. 

Those are some of the reasons I think we need to refer the bill to a committee. It is part of our job to do this, but 
we do not do it often enough. I know that we have referred one bill to the Standing Committee on Legislation 
this week, which is a significant and very positive change. I look forward to the feedback from the legislation 
committee on that bill. That will be a very short, sharp inquiry. I am not sure how long an inquiry into this 
legislation would take; it is up to Hon Robin Chapple to think about dates and move an amendment to his 
original referral motion. That is not my call. 

Hon Peter Collier: The date’s already passed. 

Hon KATE DOUST: I know, but somebody should have talked about that or brought the bill on for debate at an 
earlier time. 

Hon Michael Mischin: Why didn’t you ask right at the beginning for it to be referred? 

Hon KATE DOUST: I do not have the lead on this bill—actually, I do have the lead on this bill. 

Hon Lynn MacLaren: We’re going to propose 24 November at the end. 

Hon KATE DOUST: I thank the member—24 November. 
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Hon Michael Mischin: You could’ve asked for that right at the start instead of at the end of the debate, couldn’t 
you? 

Hon KATE DOUST: Madam Acting President, I am so pleased to get this assistance during my speech today. 

The ACTING PRESIDENT (Hon Liz Behjat): Did you notice that I made that ruling without my lips moving! 

Hon KATE DOUST: I could read that and I could see where you were going with that, 
Madam Acting President! 

I note that there has been some criticism of our other members over the need for this referral, but I know that 
when members opposite have been on this side of the house in the past, they have always been very supportive 
of referral motions to a range of committees. 

Hon Simon O’Brien: That was quite different! 

Hon KATE DOUST: It might have been, but I am pleased that Hon Simon O’Brien is in the chamber today, 
because I am about to refer to the debate on the Owner–Drivers (Contracts and Disputes) Bill 2006. He moved 
a referral motion to send that bill to the legislation committee. I think I have referred to this speech in the past. 
He has made some very good referral speeches. He is a great champion of utilising the legislation committee to 
do a good job. The points he made in this speech were a little different from those in the last speech of his that 
I referred to. 

Hon Simon O’Brien: Was the motion successful? 

Hon KATE DOUST: I am not too sure; I did not read that far. I got to the first couple of salient points that 
I thought were good points, but I did not check the vote. In talking about the value of the legislation committee, 
Hon Simon O’Brien made this point in his speech on Tuesday, 20 March 2007 — 

The Standing Committee on Legislation has the capacity to conduct inquiries outside this chamber, to 
advertise for submissions and to receive in person submissions from witnesses. It also has the capacity 
to seek expert advice from not only the government or the government department, as proponents of 
this bill, but also a variety of other quarters. This advice is not available to members sitting in 
deliberation on this bill as a Committee of the Whole, because all we can do is put forward the odd 
question to a representative parliamentary secretary — 

Or the Attorney General in this case — 

who may have recourse to an adviser at her elbow. 

Or his elbow in this case — 

That is very much a second best in resolving key questions … 

That is exactly our situation. We do not have the resources of government when we look at a piece of legislation. 
We certainly know how combative it can get from time to time when we engage with a minister or parliamentary 
secretary as we work through a piece of legislation in Committee of the Whole. We also know that sometimes 
we can get short, staccato responses to questions, and we know how frustrating that can be. We do not always 
get the level of detail we desire in response to questions. Given it is the formal structure and given the time 
pressure on ministers or parliamentary secretaries to get these pieces of legislation through, they do not want to 
spend a lot of time in this place providing that level of detail. Obviously, it is also quite difficult for them to try 
to get appropriate advice while sitting at the table. A number of us have been in that situation. It is not always 
easy and sometimes we come away thinking, “I wish I could have done that better” or “I wish I had had more 
time to explain that better.” The committee vehicle gives us that opportunity. It means that the committee can go 
away and work as a group. The one thing that the former Clerk of this place, Laurie Marquet, said to me when 
I came into this place as a member—I can see Hon Simon O’Brien picking up—was, “You might have your 
clashes and your fights in the chamber but when you get to work on a parliamentary committee, you are working 
together, you all want an outcome and you work better as a team.” 

Hon Michael Mischin: That’s what should happen. 

Hon Simon O’Brien: That’s what should happen. 

Hon KATE DOUST: That is what should happen. I think in the majority of cases during my time here people 
have been able to work through their differences on committee. It is very rare for a minority report to appear or 
for disagreements to appear in a report. Most people are able to come to some sort of agreement or compromise 
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because they want a good outcome for the state and the community. That is because a committee is able to 
access expert advice — 

Hon Simon O’Brien: What do you need expert advice on in this simple bill? It’s pretty simple. 

Hon KATE DOUST: I am going to get to that. Just let me keep going. 

The committee needs access to expert advice. It could be legal advice. If it is advice on another bill, it could be 
expertise in planning or some scientific area or the environment. It could be any range of things depending on 
the type of legislation the committee is dealing with and whether or not it is looking at the mechanics of the bill 
or the policy behind it. There is a raft of things the committee can do. 

Another thing that is of benefit of members is that they operate in a very different environment in committee. It 
can be a much less formal environment and I think a bit more free-flowing so that members can feel a bit more 
comfortable about asking questions, about continuing a train of thought and about picking up on an issue and 
following it through because they have the time to do that; whereas we do not have that in this chamber when we 
are dealing with bills in this type of format. I think it would work for a bill like this, which has become very 
contentious. 

Admittedly, the bill when it came into the house was brought in relatively quietly. It was explained that the 
police had concerns about people finding new and constructive ways of linking themselves to equipment or 
preventing themselves from being moved on at a peaceful protest. That was the original reason provided for why 
this bill was introduced. However, since then people have become awake to this issue and become quite 
concerned. There has been some pretty solid campaigning from not only members of the legal fraternity—be it 
the Law Society of Western Australia, the Western Australian Bar Association or human rights groups—but also 
a diverse range of community groups. My colleagues referred to the 44 groups that were present when the 
second reading speech was read in the house, and I am advised that the number has now expanded to more than 
79. Those groups represent a very broad cross-section of the community. They are groups that would not 
normally feel comfortable being in the same room together on issues, but are now working very closely together 
and on a regular basis on a campaign to educate people about what they regard as the negative aspects of this 
legislation and their concerns about how it will impinge on people’s right to protest in a peaceful way. 

I went along to one of those meetings in July. There was a significant number of people at that meeting who 
continued to talk about their worries about what would happen and what needed to be done if this bill were 
passed. They were talking about their campaigning and how they could spread the word and try to change the 
minds of the members of government so that they would not support the bill. I imagine that all members this 
week received a significant number of emails from people in our electorates. I think the campaign has been quite 
targeted. People are encouraging us to not support this legislation and to refer it to a committee so that they can 
be invited to provide evidence or information — 

Hon Simon O’Brien: Who started that? I’d like to talk to them. If they will engage with me, I’ll engage with 
them. 

Hon KATE DOUST: It is actually an excellent way of peaceful protest. It is the modern way of peaceful 
protest. 

Hon Simon O’Brien: No, it isn’t. It’s a stupid thing done by idiots. 

Hon Peter Collier: It infuriates us and just puts us offside. 

Hon KATE DOUST: It may be, but we live in a democracy and this is how they are doing it. 

Members opposite might not like it but they have to deal with it. If we take away the capacity of people to 
protest peacefully or make it harder and harder for them to do so, and put in place these onerous restrictions and 
penalties, we will leave them only one option. People will no longer think about peaceful protest in the first 
instance; they will revert to protest in a violent way and to other ways of doing things. It is therefore very 
important that we have these discussions and let people come to the committee and talk about these options. The 
correspondent in one of these emails, when referring to why we needed to refer this bill to a committee so that 
the detail and policy of the bill could be looked at, referred to a statement from the president of the 
Australian Human Rights Commission, Gillian Triggs, that over a relatively short period—I am not too sure of 
the time frame in years—about 350 pieces of legislation had passed through Parliament, federal Parliament 
I assume, that impinge on people’s human rights and their right to protest. The emails refer to how Parliaments 
are allowing these bills to flow through without being challenged, questioned or tested. That is what we want this 
referral to the committee to do, so that that group of members on our behalf can test the language, the policy and 
the detail of this legislation. That is about doing our job in this place as legislators. 
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I would hate to think that government members on the other side would simply exercise their solid numbers and 
just bag this bill through because they can. If they really want to do their job, they will send this bill to the 
committee to provide the opportunity to people to go to the committee and have their say. We have just done that 
recently with a referral from this house to the Standing Committee on Uniform Legislation and Statutes Review 
for a review of development assessment panels. It is probably not the most exciting piece of work for committee 
members, but we actually got into it. The good thing about the committee was that over many days of hearings 
a range of people came to us with information. We had people involved in planning, architects, members and 
chairs of DAPs, people involved in local government, people from the Western Australian Local Government 
Association and community members. Aside from the actual hearings, a significant number of submissions were 
provided to us. We were therefore able to get quite a broad range of views about what should happen with that 
particular set of regulations. We were able to pull that together in, I must say, a report that was signed off by the 
whole of the committee with no dissent. We were able to come to an agreement on all the issues, and that report 
was tabled in this place. Hopefully, aside from some interesting reading for the relevant minister, we have 
provided some guidance on where the government should go with the regulations. However, it was really 
interesting to see people coming in to give evidence to the committee who had never done that before. Some 
were quite nervous about doing it because they were so passionate about their issue, just as these people are 
passionate about this issue, but they felt they were in an environment where they could relax and feel 
comfortable, and speak their mind quite freely about the issue. That was a great benefit to us as a committee. 

I am sure that if this bill is referred to the Standing Committee on Legislation, a similar environment would be 
provided for members of the public to come along and talk about their concerns, rather than have to bombard 
members with hundreds, if not possibly thousands, of emails. 

Hon Michael Mischin: You will guarantee they’ll stop, will you? 

Hon KATE DOUST: I do not know. I am not involved in that campaign. Quite frankly, if I was involved in that 
campaign, I would have said to them, “Hey listen, if you’re going to do this, just target the upper house members 
first and only those on that side, not us because we know what we’re doing with this bill.” I would have offered 
that guidance to them, and I hope that whoever organised the campaign is listening or will read Hansard at some 
point, because there are ways of organising a campaign. 

Hon Alyssa Hayden: Your inbox is full as well!  

Hon KATE DOUST: My inbox is full of them, and I have actually been reading through them because they are 
not all the same. Some people have added their own comments. One fellow—it is not a fellow, I think it is 
a lady—talks about how her young daughter recently went off and participated in a gay pride parade. She was 
very proud of her daughter for doing that. She said that her concern was: if this legislation came in, would that 
impede her daughter from participating in that type of protest? Other people talked about how we have this long 
history in our democracy of people being able to speak up, raise issues and take action in a range of ways, and 
they are concerned about how that will change. This is quite a strong approach to be taking—to be putting in 
place new words, new language and new fines, which would probably scare some people off in some cases from 
getting involved in action, though some people might say that if they are really passionate about something they 
will not worry about the fine and proceed anyway. That still will not solve the problem that the police talked 
about in the first place. These issues could be looked at by the committee. The committee needs to look at the 
language being used in this bill and the definitions. It needs to look at the issues around the penalties, and 
whether they are appropriate for the type of activity being participated in. The committee would do a better job 
of those things because its members would have more time, more flexibility and more access to appropriate 
information. The committee would be able to do a comparison with a range of other legislation, both within the 
state and nationally, to see whether we are on par or whether this is a problem. We will not be able to do that 
here, because when we are dealing with this bill in this chamber we will be dealing with a minister who is under 
the pump and will just want to get this bill through without having an extended debate. 
Hon Michael Mischin: I give you lengthy answers on any question that you ask that is a sensible one, and 
I have done that since I have entered this chamber. 
Hon KATE DOUST: Yes, we know, sometimes — 
Hon Michael Mischin: You complain when I go on too long, and now you are complaining that I do not go on 
long enough. 
Hon KATE DOUST: I think the member’s leader was actually complaining then. However, even when the 
minister gives his lengthy answers, sometimes it is not enough. 
Hon Michael Mischin interjected. 
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Hon KATE DOUST: No, no. I know a word was used yesterday in our federal Parliament about when a bloke 
tries to explain something to a female member of Parliament. I am not actually sure how to pronounce it, but it 
was quite offensive. I think that is what the minister is trying to do. 

I want to go back and have a further discussion about the value of the work of our committees. Members in this 
chamber in particular need to keep reminding themselves about why they are in the house of review. I will quote 
from a document titled “Parliamentary committees and neglected voices in society”. This document was put 
together by three authors—Dermody, Holland and Humphrey—and it discusses how democratic parliaments 
attempt to provide representation for everyone in the country. The authors discuss how parliamentary 
committees play a significant role in providing opportunities for groups to be able to express their views of 
legislation. The article states — 

A … vital way in which parliamentary committees give citizens an active role in policy is by ensuring 
that marginalised groups and individuals without a voice can gain the attention of parliament and 
discuss issues that are important to them. 

The fact that people can actually physically come in and present evidence to a committee, talking in their own 
language and terms about their concerns, is significantly important. This afternoon I have talked about how 
people have used email systems and social media to canvass members of Parliament about their concerns about 
this bill, and members have thrown their arms up and said, “What a nuisance; what a problem; it’s filling my 
inbox.” In a way, if members are not reading the email they are really denying individuals the opportunity to 
present their views. 

Hon Simon O’Brien: Are they real people? 

Hon KATE DOUST: They are time poor, and they have found a set of words that works for them. Some have 
added to the words and have taken the opportunity. If they do not have that opportunity, and members are not 
prepared to read those emails, what other vehicle does an individual member of our community have to present 
their view to the Parliament, whether they like a piece of legislation or not, or which part? 
Hon Simon O’Brien: It’s not their view, is it? 
Hon KATE DOUST: It may be their view; the member does not know that. Why does he not email them and 
find out if they have more to say? All I am saying is, if we deny them that opportunity and we deny them access 
to a parliamentary committee, how else will their voices be heard? This is a very good way for parliamentary 
committees to provide that avenue for members of the public to present their views. The article goes on to 
state — 

The opportunity for politicians to immerse themselves in an issue, and in the lives of people dealing 
with that issue, is one of the reasons parliamentary committees have so much potential for giving voice 
to marginalised people, and giving time to neglected issues. Committees have more time than 
parliament as a whole, they are more mobile, and they create more informal environments in which 
people can talk. The time, mobility and informality all serve to assist in bringing out the stories of those 
who are often anxious, poor, and unfamiliar with inquiries, or who have been put off by the formal 
settings and procedures of the courts. 

The article goes on to describe a group of inquiries that operated in that particular jurisdiction. This was the 
federal Senate, and the authors used as case studies four separate and quite significant inquiries in which people 
had been able to come in and present their views. That is another reminder of the value, not just for us to become 
better informed about the policy and detail of a bill, but also for the community to be able to interact with us. 
Members of committees are always talking about how to engage with the community better. How do we get our 
message out, and how do we get the community to interact with us? This is another opportunity to do that. We 
know that those 79 separate groups—the number will probably increase as time goes on—need to be able to be 
heard, to express their concerns, and provide the detail — 
Hon Michael Mischin: They have. 
Hon KATE DOUST: The minister is not listening, because he is still supporting this bill. If it is sent off to 
a committee, they will actually be able to come into the committee—a sensible group of people who will have at 
their call whatever support and assistance they need to hear these people out and document their concerns. 
Several members interjected. 
The ACTING PRESIDENT (Hon Liz Behjat): Order! One person has the call at the moment. There has been 
continual interjection from my right, and I ask that you remember that Hansard tries very hard to get down all of 
the words that are spoken, and continual interjections do not help that cause. The member who is making the 
interjections has the opportunity to contribute to this referral motion if he chooses to seek the call. 
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Hon KATE DOUST: Thank you, Madam Acting President. 
I now refer to another article, titled “Through the lens of accountability: referral of inquiries by ministers to 
upper house committees”. This article is based on some work done by Merrin Thompson in the 
New South Wales upper house. New South Wales has a slightly different system from ours for referring bills. 
Quite often, in New South Wales, a bill will be referred to a committee before it is actually introduced into the 
Parliament so that the legislation committee will go through that bill and do the work that our committee would 
do at a different time. More often than not, a minister will refer a bill, so they will not always rely on the 
opposition or somebody else to do it. This part of the article talks about the role of the upper house and its 
committees in policy development. It states — 

They argue that committees have contributed significantly to the revival of parliament as an institution 
over the last four decades, enabling members of parliament to ‘find new and effective ways of pursuing 
policy agendas’, and for non-government parties to engage in meaningful deliberations about public 
policy. They go on to affirm the bipartisan work that is not characteristic of the accountability function. 

The article continues, further on — 
‘[t]here remains huge untapped potential for parliamentarians to further explore the strategic dimension 
of investigation, often on a cross-party basis.’ 

That brings us back to the fact that one of the beauties of being on a parliamentary committee is that people from 
across the political spectrum will work together on an issue or a piece of legislation and hopefully—99 per cent 
of the time—come up with one outcome. 
It also adds to the skills of those members of Parliament; there are opportunities for members to improve their 
questioning and drafting techniques, so there is a lot of good work to be done on that committee. It gives 
members an opportunity to dip their toes into how policy is determined and how it plays out. 

The second last page of the article reads — 
Arguably, these practices are consistent with the role of a house of review, enriched as it is by 
a membership which is more representative of the community than that of the lower house. This role is 
to hold the executive to account and to give informed consideration to matters of legislation and policy. 
… 
On the other hand, it is encouraging and enlightening that to date governments have largely upheld the 
integrity of the Legislative Council’s standing committee system, inviting others to assist them to 
pursue more effective policy, just as it appears the architects of the system intended. 

If we do not keep doing this work as a house of review and keep sending bills to committees and letting them do 
their work and building their skills and doing all the hard work of testing, analysing, interviewing and 
questioning, and bringing back to us a product that we can actually work with, a product that better educates us 
as members, why are we here? Why would we not just succumb to Colin Barnett’s suggestion that perhaps the 
upper house should disappear? I do not agree with that. I think the work that our house does is very important 
and I think that we probably need to do even more committee work and diversify how we get out into the 
community and engage it with the work we do here as parliamentarians and the work we do on committees. 

I now want to talk about a letter I received, and I am sure other members have received the same letter. One of 
the biggest complaints about the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015 is its 
potential to impinge on human rights, and I am sure my other colleagues will talk about this. I am very sure that 
when this bill gets to the other place my colleagues Mr Quigley, Dr Buti, Mr Wyatt, Ms Quirk, Mr McGowan 
and a number of others will have a field day with it. Whilst there might be some hunger in this place — 

Hon Simon O’Brien: Why do you think that? What’s so special about this legislation? 

Hon KATE DOUST: I think they will tear it apart. That is why I think that if we do the work here and the 
committee is able to do the work of bringing in a report that might convince us that it is not as bad as it is 
painted, it might be of benefit to those in the other place, but I am not too sure how that will go. All I am saying 
is that if we do not have this option, I would imagine that they will take it apart slowly, and I do not think the 
government will get the legislation through this year at all. 

Today I received a letter from the Human Rights Law Centre, based in Melbourne. In the letter it gives reasons 
why it is very important for our chamber to refer this bill to the committee. It refers to the two offences that will 
be introduced by the bill and that will infringe the right to freedom of assembly and free expression. It reiterates 
the view that has been talked about on a number of occasions by my colleagues—that the bill has been so 
broadly drafted as to capture legitimate protest activity. It relates concerns about offences carrying serious and 
disproportionately severe penalties, and refers to the fact that there is no time period specified in the legislation 
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so that even a brief interruption to a lawful activity will trigger the offence. I know this has already been 
canvassed, but I think it is something that the committee should look at because the police have come in and 
said, “Look, we really need this piece of legislation in place to actually help us do our job. We’ve got nothing 
else that will help us in this circumstance.” As a number of my colleagues in this place have already pointed out, 
the Human Rights Law Centre observes that there is already a raft of other types of offences available to the 
police for dealing with this matter, including offences like trespass, property damage and breach of the peace and 
mechanisms such as move-on notices. Why not give the Standing Committee on Legislation the opportunity to 
investigate all the other legislation currently in place to see whether there are already adequate types of penalties 
or offences for the types of actions that the police seem most concerned about? If there are provisions already in 
place, the question has to be asked: why do we need this bill? The Human Rights Law Centre then advises that it 
is currently seeking an opinion, which it will have ready in a couple of weeks. If this bill were to be referred to 
the committee, I am sure that that type of opinion would be made available in the form of a submission to the 
committee to better educate it about the bill or to provide an alternative view. I am sure that if this bill is passed 
to the Assembly within the next couple of weeks, the Assembly will certainly have the option of looking at it. 

When we go through some of the issues that have been canvassed and some of the things that the committee 
would need to take into account, some of the criticisms that have been made are about the fact that the legislation 
would criminalise peaceful protest, and the committee would need to address that. The legislation would apply 
on both public and private land, and we have had a lot of discussion around the Lock the Gate issues. Why can 
we not have the committee conduct a hearing, call in the interested parties on that particular issue, seek their 
views, take into account their concerns, and provide us with information about whether they are relevant and not 
just commentary from the back row? 

We have already heard from a couple of members about the word “thing”. That is something that I have talked 
about in my contribution to the second reading debate and I think it is something that the committee could focus 
on to provide us with a proper, detailed explanation of what it means in the context of this bill and how broadly 
the term will apply. 

Hon Sue Ellery and Hon Darren West have already talked about the issues around onus of proof, and I think that 
is also a significant matter that the legislation committee could inquire into and report back on. I have already 
referenced issues around criminal offences and the fact that the police already have the capacity to lay charges in 
a number of other areas. 

Another issue that has not really been looked at and on which I would be interested to hear feedback from the 
legislation committee if this referral is to be successful is the issue of protesters having to pay the costs of police. 
When I attended the first briefing the police talked about the increased costs of having to cut somebody from 
a truck or removing someone’s thumbs from concreted tubs, and about sending the bill for that to the relevant 
individual. I do not know how many people engaged in long-term peaceful protests are actually going to 
consider paying such a bill, and I do not know of any other type of activity regarded as an offence in which the 
person who has been charged has to pay the police back for the work they have done. It would be very useful for 
the committee to look at the level of penalty and to determine, based on advice, whether the penalty is 
appropriate for the actions that people are participating in. 

Those are some of the matters that have been canvassed by that very significant group. We have probably all 
mentioned those matters, but if the legislation committee were to use those as its basic starting point for 
canvassing some of these concerns and inviting feedback from stakeholders, it would be a pretty good starting 
point. Those are the types of issues we would want to see in a response from the legislation committee so that we 
can be better informed about how we deal with this issue. 

Some of my colleagues will probably also talk about the concerns that unions have expressed about this 
legislation, if it is to be passed. A lot of activities that unions participate in on behalf of and with their members 
have taken the form of peaceful protest. They are concerned about how this will impact upon that type of activity 
and the level of pressure it will place on people, and that it will perhaps deter them from participating in those 
types of activities. That would be a real shame, because people should have the right to speak up. They should 
have the right to demonstrate in this way. We see a variety of different forms. We have talked about how people 
go about this. I earlier used the example of email being a way of demonstrating a protest. That is one way that 
people do that now. We are seeing more and more of that type of activity through organisations such as GetUp! 
and change.org. I am sure there are a whole range of social media platforms or apps that people are using now as 
a new type of vehicle. Whilst some complain that it drowns their inboxes, that is a successful protest. If it grabs 
a person’s attention that much and irritates them enough, the protestors have achieved part of their goal. They 
might not have got the person to open it and they might not have got them to read it, but they certainly know 
what it is about. 
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Several members interjected. 

Hon KATE DOUST: Who says how far people will go with this and how things will evolve in the future? 
I really think it would be very beneficial if the Standing Committee on Legislation were able to call the police in 
to give evidence as the primary group that seems to have the lead on this legislation—the primary interest, if 
members like. The police could provide to the legislation committee the figures on how many protesters are 
being caught up in this type of situation and how many events there are. I was told about one in the south west in 
a forest and another at James Price Point, and there are probably a couple of others. It is just a small number, 
really. Are we putting in place this draconian type of legislation to deal with a very small number of these types 
of peaceful protests that the police have not been able to resolve in a timely fashion that suited them? Calling the 
police to give evidence to the legislation committee to answer those types of questions and to justify whether this 
legislation is needed will be very important. That would be the starting point. We should then invite evidence 
from those 79 groups, the trade union movement and the legal fraternity, who have an interest in the detail of this 
bill. I think that would be a good start for the legislation committee. 

If we are able to refer this bill to the legislation committee, it would be able to report back in a timely fashion. 
I understand that now to November is only a two-month period, but I think a short, sharp inquiry would satisfy 
the government’s concerns. If the government was smart, it would support this referral motion and would send 
the bill off today. It could then get on with all the other bills that are on the list that it wants to get through before 
we leave in December. If it was a smart government, it would be doing that. Otherwise, we will just have to see 
how we go with the minister, who says he is happy to provide long answers. I would much rather that the 
committee go off and do all those appropriate things in terms of engaging the community through those 
community groups, the legal fraternity and other parties, and government agencies and to then bring back to us 
a full and complete report after its inquiry that provides a series of recommendations as to where we should go 
with this legislation. I actually think that would be delivering upon the type of work that we should be doing 
more of in this house. We would be better informed as members and we would be able to work through this 
piece of legislation ourselves in a more timely and coherent manner when it eventually comes back into the 
house. For those reasons, I support the referral motion moved by Hon Robin Chapple. It is an excellent idea. The 
legislation committee would do an outstanding piece of work on this bill. I look forward hopefully to members 
on the other side seeing some sense and supporting this referral and doing their jobs as members of the 
Legislative Council. 

The ACTING PRESIDENT (Hon Liz Behjat): Member, in your contribution you foreshadowed an 
amendment to the motion with regard to the date. Are you moving that amendment? 

Hon KATE DOUST: No. 

HON ADELE FARINA (South West) [2.44 pm]: I rise to speak in support of the motion of 
Hon Robin Chapple that the bill be discharged and referred to the Standing Committee on Legislation for 
consideration and report. In doing so, I note that the date specified in the motion has passed—before the 
Leader of the House jumps up and makes the point again. Such is the urgency and importance the government 
places on the bill, we are still debating the referral motion when we could be considering the committee’s report. 
I understand that at some point an amendment will be moved to adjust the specified date on which the committee 
is to report, and I foreshadow my intention to support that amendment. 

I have been a strong advocate of the committee system. This Legislative Council has an excellent committee 
system that has served this Parliament, past and present, very well in the important task of scrutinising 
legislation. The committee system allows for a level of closer and more detailed examination and scrutiny than is 
possible in the Committee of the Whole, as the committees are able to hear from witnesses, whether they be 
people likely to be impacted by the bill when enacted or are generally interested in it, government 
representatives, parliamentary counsel or some of the great legal minds of this state on whether the bill does 
what has been claimed it will do and whether the measures proposed by the bill are necessary, proportionate and 
reasonable. This is a very important function that we undertake in this house. It is one that provides great insight 
for lawmakers in their decision-making, which in my view invariably leads to better legislation. They are not 
functions that can be carried out by the Committee of the Whole; hence the reason for the committee system. 

In the case of bills that are controversial or on which the community is divided, such as the bill currently before 
us, there is great merit in referring the bill to a committee for consideration and report. In addition to those 
arguments, I believe the bill needs to be referred to the committee because, on the face of it, it breaches a number 
of key principles of the rule of law and a number of fundamental legislative principles of scrutiny, which I will 
go on to detail shortly. It is simply not possible for the Committee of the Whole to adequately examine the rule 
of law and the fundamental legislative principles of scrutiny and the important question of whether the bill falls 
foul of these fundamental and important legal principles. The standing orders simply do not provide for the type 
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of examination required and for which the committee system was established to address, therefore warranting the 
referral of the bill to the Standing Committee on Legislation. 

Our role as legislators is a very important function. We make laws that seek to modify behaviour and often carry 
significant penalties for those who fail to modify their behaviour in accordance with the law. It is a role that we 
should not take lightly. Members of legislative scrutiny committees are experienced at applying the fundamental 
principles of legislative scrutiny and the principles of the rule of law in the consideration of legislation, and 
through that experience can provide great assistance to members of the house in their consideration of 
legislation. By way of explanation and justification for the referral, I will briefly touch on those principles of the 
rule of law and the fundamental principles of legislative scrutiny that I believe the bill fails to adequately address 
and which, if the bill is referred to the committee, could be examined in detail by the committee. 

One of the key principles of the rule of law is that the law must be both readily known and available, and certain 
and clear. Rules made to modify behaviour must be certain and clear about the behaviour being modified, so that 
people know what action or behaviour they must avoid. The law must be clear and comprehensible so that 
anyone should be reasonably able to identify or foresee whether their behaviour is breaking or might break the 
law. On this principle of the rule of law, the European Court of Human Rights put the point very explicitly in 
The Sunday Times v The United Kingdom (1979) 2 EHRR 245 at 271. The European Court of Human Rights 
stated — 

… the law must be adequately accessible: the citizen must be able to have an indication that is adequate 
in the circumstances of the legal rules applicable to a given case. … a norm cannot be regarded as 
a “law” unless it is formulated with sufficient precision to enable the citizen to regulate his conduct: he 
must be able—if need be with appropriate advice—to foresee, to a degree that is reasonable in the 
circumstances, the consequences which a given action may entail. 

This is an important and obvious principle, but it is certainly not a trivial one. The principle is well known to the 
courts and legislatures, and it is clear that the intended scope and operation of offence provision should be 
unambiguous and that key terms should be defined, and defined with certainty. Offence provisions should not be 
so broadly drafted that they inadvertently capture a wide range of benign conduct and are thus overly dependent 
on police and prosecutorial discretion to determine, in practice, what type of conduct should or should not be 
subject to the sanction. I think that this bill fits perfectly in the provisions of what it should not be doing. 

The second reading speech of the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015 clearly 
states that the bill is aimed at giving police the means to address more innovative protest methods, such as thumb 
locks, arm locks or barrel locks, which are increasingly being used by protesters. These devices are described in 
the second reading speech as being extremely dangerous and requiring special equipment and/or expertise to 
remove. The justifications provided for the proposed amendments are safety concerns, cost to the public purse 
and the loss of police resources to the community when they are diverted from their usual activities to deal with 
these protests. It also states that currently under the law it is not unlawful to possess these devices and there is no 
specific offence for situations in which lawful activity is prevented from being carried out because of a barrier 
put in place by protesters. That is the stated policy scope of the bill according to the second reading speech. 
However, this scope is not reflected in the express words of the amendment bill. There is a significant and very 
disturbing disconnect between what is stated as the scope of the bill in the second reading speech and the scope 
created by the express words provided in the bill. 

The stated policy scope of the bill relates to innovative protest methods such as thumb locks, arm locks or barrel 
locks, which are extreme and pose a risk to safety. However, the express words of the bill are so broad and 
general that the scope of the bill is ambiguous and incorporates safe and established protest methods, and 
peaceful protests at which no innovative protest method are being used or are intended to be used. The reason for 
this is that the bill does not mention or define innovative or unsafe protest methods. It prohibits the manufacture 
and possession of a “thing” that is intended to be used to prevent lawful activity and prohibits the creation of 
a physical barrier with the intention of preventing a lawful activity and the actual prevention of a lawful activity 
from being carried out. The definition of a “thing” is so broad that it incorporates anything, even something as 
benign as a padlock and a key. The definition of a “thing” is so ridiculously broad that it captures anything 
regardless of whether it is innovative or whether it may cause harm or injury to a person, regardless of what is 
stated in the second reading speech. A “thing” is defined in the bill by the intended use of the article—so, again, 
virtually anything can be captured by the bill. Also, the provisions of the bill are not limited to protest methods 
that are extremely dangerous or require specialist equipment or expertise to remove, because those words do not 
appear in the bill. One thing is said in the second reading speech about the scope and the intent of the bill, and 
the express words in the bill do not relate to what we are told in the second reading speech. 

Point of Order 
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Hon MICHAEL MISCHIN: I have heard all of this before in Hon Adele Farina’s contribution to the second 
reading debate. She is simply going through the same material again and the same analysis of the bill. She started 
off well in pointing out the role of committees, but she has now digressed into having another second reading 
debate. 

The ACTING PRESIDENT (Hon Liz Behjat): I am listening quite closely to what the member on her feet is 
saying because of the nature of what this debate is all about. In her most recent contribution then, I think she was 
drawing attention to some differences between what she read in the second reading speech and what is contained 
in the bill itself, and then pointing out that that is a reason why the legislation committee needs to have a look at 
the bill. That is what I heard the member on her feet saying, so I think that she is within the confines of the 
referral motion. 

Debate Resumed 

Hon ADELE FARINA: Thank you, Madam Acting President. We have this very clear and disturbing 
disconnect and, very clearly, a breach of that fundamental rule of law about the need to be certain and clear 
about what we are intending a law to do when we pass that law. It is certainly my view that this law is not certain 
and is not clear in its application and scope. For those reasons, I think that a referral to the committee is 
warranted because it will enable the committee to explore whether that is, in fact, the case. Certainly, it is my 
opinion that it is the case, but I am sure that members of the house would benefit from the examination by 
a committee of these fundamental legal principles. 

It is also the case that the provisions of the bill are not limited to protests that impose on the public purse or 
a significant cost or burden on police resources, despite this being a stated purpose and scope in the second 
reading speech. Again, if that is the reason, there are no express words in the bill that seek to limit the 
application of the bill for that purpose. Nothing in the bill limits its application to the creation of a barrier, as 
stated in the second reading speech. There is not actually a requirement to create a barrier. 

Again, exactly what is the scope of the bill? It is clearly not what we are told in the second reading speech. If we 
are going to pass a law, we need to be sure that anybody who is reading that law can understand the clear 
intention and application of that law. The way in which this law is currently drafted is so broad that almost any 
activity could fall foul of the law. That does not provide certainty. If we are going to make laws that modify 
behaviour and that then impose penalties if people do not modify their behaviour according to that law, we need 
to be certain that that law is clear about the behaviour it is seeking to modify. The second reading speech states 
that we are seeking to modify behaviour in relation to innovative protest methods that are unsafe, yet those 
words do not appear in the bill at all. The words in the bill are much broader and barely take in anything. 
In addition, a person does not need to be involved in the actual protest. It is sufficient to be caught by the 
provisions of the bill if the protest is in the vicinity of a thing created for the purpose of an obstruction, 
regardless of whether it is being used to obstruct a lawful activity. It is sufficient to possess a thing for the 
purpose of using it to obstruct a lawful activity, regardless of whether a person is actually obstructing a lawful 
activity. It is absurd—it is absolutely absurd! It is just as though the drafters said, “We really don’t understand 
what you want to do, so we’ll just throw the net out there as wide as we can. We’ll incorporate everything we 
can and then we are bound to have picked up what the government actually wants us to do.” We cannot make 
laws on that basis. The law needs to be clear and it needs to be certain. Anyone who picks up the bill in its 
current form will have no idea what conduct it is actually trying to prohibit, because the words in the minister’s 
second reading speech about arm locks, thumb locks and innovative protest methods do not appear in the bill. 
Concerns about safety to individuals do not appear in the bill. There really are some fundamental drafting 
problems with it. 
A bill cannot be drafted in a way that is so broad that even if a person picks up the bill for some guidance on 
what sort of activity is lawful and not lawful, they still have no idea. Even lawyers would not be able to provide 
advice on it because it is so broad. The advice would basically be: “Stay as far away from the protest as you 
possibly can.” 
Hon Dave Grills: What about synthetic drugs? Where do we stop with that? They change them and they become 
something else. Where do we stop with this? 

Hon ADELE FARINA: We are not talking about drugs. Why not use the words “innovative protest methods”? 
They were sufficient for the second reading speech but not sufficient for the content of the Criminal Code 
Amendment (Prevention of Lawful Activity) Bill 2015. It does not make sense. Clearly, we have a problem here. 
We need to make laws that are certain and clear. I certainly would not be able to provide advice to a protester 
about what they could and could not do at a protest on the basis of the words in the bill. Under this bill as it is 
currently drafted, standing in a doorway to prevent someone from entering to undertake a lawful activity would 
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be an obstruction and sufficient for a person to be charged with an offence. That is not what the second reading 
speech says is the intent and the scope of the bill: to deal with innovative protest methods. Standing in front of 
a doorway is not innovative—it really is not. We have some serious concerns with this bill.  

I believe that other principles of the rule of law are also breached by the bill currently before us. The second 
principle of the rule of law is that questions of legal right and liability should ordinarily be resolved by the 
application of the law and not the exercise of discretion. This law before us requires the police to exercise their 
discretion that the person who possesses the thing intends to use the thing to prevent a lawful activity. There is 
a level of discretion, and there is obviously a level of discretion that follows in terms of the prosecutors 
proceeding to prosecute. We should not make laws that require subjective judgment. Our laws should be clear 
and certain and not require subjective judgment by police officers. This bill clearly falls foul of that rule of law. 
Another principle of the rule of law is that laws must afford adequate protection of fundamental human rights. 
The preamble to “The Universal Declaration of Human Rights” states — 

… it is essential, if man is not to be compelled to have recourse, as a last resort, to rebellion against 
tyranny and oppression, that human rights should be protected by the rule of law … 

In addition , principle 6 of the rule of law is that ministers and public officers at all levels must exercise the 
powers conferred on them reasonably in good faith and for the purpose for which the powers were conferred and 
without exceeding the limit of such powers. Quite frankly, if I were a police officer and if this bill were to be 
passed, I would not know quite what I was supposed to be implementing because the words expressed in the bill 
are so broad that it can catch just about any activity and anything. Yet in the second reading speech the powers 
are limited. We are leaving this door wide open for principle 6 to be breached. 
The ACTING PRESIDENT (Hon Liz Behjat): I might just caution you there, member. I think reading out 
preambles to the human rights declaration and stating legal principles is probably straying a little from the idea 
of referring the bill to a committee. I caution you to perhaps bring it back to those matters at hand. 
Hon ADELE FARINA: I am raising these issues because we cannot look at them adequately in the 
Committee of the Whole. If this bill is referred to committee, the committee is able to examine them because that 
is what scrutiny committees do: they examine the fundamental principles of legislative scrutiny and they 
examine the rule of law and its application to the bill. I am just making the point that these are the rules of law 
that I believe the bill breaches and that this house would benefit from the advice of committee if the matter is 
referred to a committee. The other principle of the rule of law is that the rule of law requires compliance by the 
state with its obligations in international law. The law, whether derived from treaty or international custom and 
practice, governs the conduct of nations. The fundamental rules of law, the right to protest, demonstrate and take 
part in political activities, are recognised by article 20 of “The Universal Declaration of Human Rights”—I will 
not read it out. Australia is a signatory to that universal declaration so we have an obligation to uphold the 
principles of that declaration. The rule of law requires us, as a signatory to that declaration, to uphold the 
intention and the obligations set out in that treaty. Yet, the provisions of this bill, which are so broad that they 
encompasses peaceful protest, are in my opinion in breach of that treaty that has been signed by Australia. It 
would benefit this house to have the considered opinion of the committee on that very important question of law. 
There are serious issues here that need to be addressed. They cannot be addressed in Committee of the Whole 
because the standing orders do not provide for the sort of discussion that needs to be had and the level of 
consideration that needs to be given to examine these matters. A referral to a committee would enable that to 
happen. We need to remember that as legislators we need to make laws that are clear and certain. It is my 
respectful submission to this house that this law, if passed, will not be clear and certain. If we pass it, we fail in 
our fundamental obligation to make good laws that are clear and certain. A referral to committee will enable the 
committee to explore the matter and to offer amendments to the legislation, which might provide the certainty 
and clarity that we need. 

I have also raised concerns about fundamental legislative scrutiny principles not having been complied with in 
the drafting of the bill, which is clearly evident by the express words of the bill. The role of scrutiny committees 
in scrutinising a bill is to apply those fundamental legislative principles and, again, this is something that is very, 
very difficult to do in Committee of the Whole. The whole point of the committee system is to enable those 
committees that are tasked with the role of scrutinising legislation to apply those principles and give 
consideration to those matters. I believe that the referral of this bill to a committee will enable that to happen. 
Some of the things that need to be looked at include the right to freedom of assembly and association. The 
committee can ask the questions that it appears the government has not asked. If it had asked these questions, 
then we would not have legislation before us in the form that it is. The questions are whether that restriction is 
for the purpose that falls within the permitted grounds for the restriction under the relevant article, whether the 
measure will be effective to achieve the desired ends, whether it impinges on a freedom of assembly or 
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association to a greater degree than is necessary, and whether there are less restrictive means of achieving the 
desired ends. 

The second reading speech tells us the desired ends are to stop innovative protest methods that are a risk to 
personal safety. This bill contains express words that fundamentally have the capacity to prohibit a pretty wide 
range of protest, whether or not innovative protest methods have been used and whether or not safety is at risk. 
Again, I highlight the point that we have got a fundamental problem here in terms of clarity and certainty, and 
now we have a question about whether the provisions of the law are proportionate, necessary and reasonable. 
Anyone looking at the second reading speech and the express words of the bill would see that they are not 
necessary, proportionate or reasonable because they do not actually reflect what the second reading speech says. 
In the second reading speech, that goes much broader than the stated scope of the Criminal Code Amendment 
(Prevention of Lawful Activity) Bill. Again, this will create uncertainty in the mind of the person whose 
behaviour we are trying to modify. They do not know with any great certainty what we are trying to modify and 
what they can and cannot do, understanding that behind all of this they have a fundamental right to peaceful 
protest, which we, as a signatory to the Universal Declaration of Human Rights, have said we will protect.  

There are issues that we need to look at. We know that few human rights are absolute and those rights can be 
subject to permissible limits, but those limitations need to have a clear legal basis. Nothing in the second reading 
speech provides a legal basis for limiting that basic human right to a peaceful protest. Again, this is something 
the Standing Committee on Legislation could examine because the government does not appear to have bothered 
to do so. It certainly has not bothered to explain it in the second reading speech, so we are none the wiser. 
Members of Parliament cannot be asked to make laws if we do not know the intended implication of those laws 
or the clear legal basis to the laws. This means that laws authorising the limit of the right must be publicly 
assessable so that people have an adequate indication of how the law limits their rights and is sufficiently precise 
to enable people to regulate their behaviour accordingly. As I have said, nothing in the bill provides that clarity 
and precision. Again, it is a fundamental principle of legislative scrutiny that a law authorising the limitation of 
rights must not confer unfettered discretion on those charged with its execution. I am not suggesting that the bill 
before us provides unfettered discretion to the police, but it certainly provides very broad discretion to the police. 
I think that is a concern. We should always make sure that the law is certain and clear and that police officers 
know the scope of the laws, and I do not think that is clear. If the bill goes to the legislation committee, the 
committee can examine that on its own and make recommendations to the house on how we can improve the bill 
so that it satisfies those fundamental legislative principles.  

Any limitation prescribed by law must be aimed at achieving a legitimate objective and also be reasonable, 
necessary and proportionate. Clearly, I have serious doubts about whether the provisions of the bill actually achieve 
that and believe that referral to the Standing Committee on Legislation would provide some further examination of 
that. Whether a measure that limits a right is reasonable, necessary and proportionate is a question that the 
committee would be able to examine. If we were to examine in detail in the Committee of the Whole that issue in 
each clause of the bill, we would be in this place for some considerable time addressing those issues. If experience 
to date is anything to judge by, I doubt very much that, at the end of the day, we would get adequate responses to 
enable us to make those assessments. The questions that need to be asked are: will the limitation in fact lead to 
a reduction of the problem? The problem is innovative protest methods. The bill does not deal with innovative 
protest methods; it deals with a whole range of protest methods, whether they are innovative or not. Does a less 
restrictive alternative exist and has it been tried? The government has not even bothered to address that issue. We 
certainly have not had any advice along those lines in the second reading speech. It is a damn good question, but 
still to be answered. We really need answers to those questions. Through its second reading speech, the government 
has had an opportunity to provide some of the answers to those fundamental legal principles, but it has elected not 
to. The government cannot now be surprised at the proposal to refer the bill to the committee if it does not do its job 
in advocating for the legislation it seeks to introduce to this house.  

The other issue we have with this legislation is the reversal of the onus of proof. The Criminal Code contained 
a provision that dealt with unlawful protest leading to obstruction. The Parliament removed that provision on 
advice from police. A decision was made at some point in time that this offence was not needed. We now see the 
government introducing this amendment bill, which effectively reintroduces that offence but with much wider 
scope in application. In addition to that, it has a sting to its tail because it reverses the onus of proof. It is a basic 
fundamental principle of law that if we are going to prosecute someone, the prosecution needs to establish the 
elements of the offence. Once the onus of proof is reversed, it places on the defendant the onus of proving that 
the elements of the offence have not been established. That is not an easy thing to do. It is not easy to say, “I had 
this in my possession but I didn’t intend to use it.” It also requires the person to take the witness stand. In the 
main, we also observe another principle—the right against self-incrimination. By reversing the onus of proof, we 
are denying the defendant that fundamental right. These issues can be explored in detail by the legislation 
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committee. Certainly, we have implemented a reversal of the onus of proof in other pieces of legislation, and 
some will argue that there are circumstances in which it is justified. I do not believe the government has 
presented anything to this house or to the public thus far to justify the reversal of the onus of proof in this 
situation. I think it is very dangerous for us to be reversing the onus of proof in this situation. If this bill is 
referred to the committee, the committee can explore the application of the reversal of the onus of proof in 
Western Australian law and determine whether it is warranted on the basis of past practice to introduce a reversal 
of the onus of proof in this situation. I certainly do not think it is justified. It is certainly not necessary because 
no reason has been made out for why the police cannot simply establish the elements of the offence, particularly 
when they are worded so broadly. I suspect the problem the drafters identified was that because the provisions 
and the definitions are so broad in this bill, the police will have great difficulty establishing the elements of the 
offence. I think in those circumstances they decided to reverse the onus of proof so they would not have to worry 
about it. That is not a good enough reason for doing it.  

Hon Michael Mischin: May be they took guidance from the legislation you passed in 2004 in section 70A of the 
Criminal Code. 
Hon ADELE FARINA: Quite possibly. 
Hon Michael Mischin: You’ve ignored that one. 
Hon ADELE FARINA: I believe that there is a justification for not — 

Hon Michael Mischin interjected. 

The ACTING PRESIDENT: Order! One person has the call, and that is Hon Adele Farina.  

Hon ADELE FARINA: One of the other things I raised—I am getting close to finishing up—is that when 
reviewing the drafting guidelines for offences at the federal level I read that it was generally accepted under the 
guidelines that offences with terms of imprisonment longer than one year are generally considered to require the 
prosecution to prove all the elements of the offence beyond a reasonable doubt and that they are unsuitable to 
involve the reversal of the onus of proof. I raised this issue in my contribution to the second reading debate 
because it was news to me. I find it extraordinary that when general guidelines state that if an offence carries 
a term of imprisonment of longer than a year, the onus of proof really ought not to be reversed, the government 
has introduced a bill that carries penalties of more than a year of imprisonment and reverses the onus of proof. 
The second reading speech provides no explanation of the legal justification for that. The committee will be able 
to examine this very important question and provide advice to the house, because the government has failed to 
do so. If the government had done its job, a referral to committee might not be necessary. This referral is of the 
government’s own making. Proposed laws that are ambiguous, uncertain and unclear should not be brought into 
this place. There is no basis in the bill for what the government is trying to do. Bills with a massive disconnect 
between the stated scope and objective in the second reading speech and the express words of the bill should not 
be introduced into this place. That is what we face with this legislation. It is impossible for members of 
Parliament to determine how to vote on a bill when the stated policy and express words of the bill bear very little 
resemblance to each other. It is an extraordinary issue. 

Then we have the Minister for Police’s statement that it is all about time, place and circumstance. I do not think 
the minister has actually read the bill, because the bill says nothing about time, place and circumstance. 

Hon Ken Travers: She read the press release though. 

Hon ADELE FARINA: Possibly. 

We have a lot of issues here. The government cannot go out and tell people that it is passing a law that will do 
certain things, when the express words of the bill mean that it is actually going to do a hell of a lot more. The 
government just cannot do that. The government has to be clear about what it is doing, and people who read the 
bill need to be clear about the conduct the legislation is trying to modify. Certainly, the “possession of a thing” is 
ridiculous. It is so, so broad that it cannot have any certainty or any clarity. 

Several members interjected. 

Point of Order 

Hon KEN TRAVERS: I cannot hear the interjections over Hon Adele Farina! 

The ACTING PRESIDENT (Hon Liz Behjat): That is not a point of order, as the member is well aware. In 
deference to Hansard—I have said this time and again—Hansard do an amazing job to take down the words that 
we say and it is okay for one or two interjections that are then either responded to or not, but four or 
five interjections at once, that just shows total disrespect to Hansard. I ask members to bear that in mind. 

Debate Resumed 
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Hon ADELE FARINA: If we pass this bill in its current form, we are not only passing a law that is uncertain 
and unclear, but that we will have returned to this place time and again to amend, because the police simply will 
not be able to implement the provisions. It needs to be looked at, and only through referral to the committee 
system will that be possible. There is so much in this bill that needs to be examined. Given the views expressed 
to date by the Attorney General, it is clear that we are not going to get any answers in Committee of the Whole. 

Hon Michael Mischin: Why do you say that? 

Hon ADELE FARINA: Because that is what always happens. 

It is also clear that the government is going to use its numbers — 

Several members interjected. 

The ACTING PRESIDENT: Order! I have asked on several occasions for respect and interjections to be made 
one at a time, not continually across the chamber four at a time. We are listening to a long and drawn-out debate, 
but I ask that members listen and give courtesy to Hansard in particular. 

Hon Michael Mischin: My turn for an interjection? 

Hon ADELE FARINA: Go right ahead. 

Hon Michael Mischin: Are you seriously saying that terminology such as “thing” is too broad a concept to be 
embraced by criminal law? The Criminal Code is riddled with references to “things”. Section 70A of the 
Criminal Code dealing with trespass reflects the provision in this bill, and that was introduced by your 
government in 2004. What did you say about that? Did that go to committee? 

Hon ADELE FARINA: In 1974, I think I was — 

Hon Michael Mischin: In 2004, you might remember it; you were on the government bench back then. What 
did you say about it then? Did you refer the matter to a committee of this house? Why not? 

Hon ADELE FARINA: Just about every bill was referred to a committee back in that time because the Greens 
and opposition always united to refer bills to a committee. So I am confident, although I have not checked and 
I am not certain, and I would be surprised if the bill had not been referred to a committee because just about 
everything was referred to a committee. 
Hon Lynn MacLaren interjected. 

Hon ADELE FARINA: I have concurrence from Hon Lynn MacLaren. 

Hon Michael Mischin: Did you voice objections to that provision back then? 

Hon ADELE FARINA: I was not on the committee. 

Hon Michael Mischin: No, in Parliament. Did you voice objections to that provision? 

Hon ADELE FARINA: How is that relevant? This is the pettiness of the Attorney General. Rather than actually 
addressing the issues of concern that are being expressed, the Attorney General is focused on pointscoring: “Did 
you say something when some other bill that may have been similar was considered by this house?” That is 
pettiness and also a very, very good reason the bill needs to be referred to committee, because when we deal with 
a bill that the Attorney General has responsibility for in Committee of the Whole, we get nowhere. We get petty 
pointscoring rather than dealing with the issues of law. 

A bit earlier the Attorney General stated that I should be embarrassed. The person who should be embarrassed is 
the Attorney General. He is the head legal person of the state, and this is the sort of law he brings before this 
place for consideration by the house. If anyone needs to be embarrassed, it is the Attorney General. The 
Attorney General should also be embarrassed about introducing a bill in this place of which the second reading 
speech states one scope and intention and the express words of the bill are much broader. Seriously, if any 
member in this place needs to be embarrassed, it is the Attorney General. 

Hon Michael Mischin: You have not answered the question. 

Hon ADELE FARINA: I am not going to answer the Attorney General’s question because it is irrelevant to the 
consideration of this matter. 

Hon Michael Mischin: Did you object as a matter of principle to that provision? 

Hon ADELE FARINA: How is that relevant to a referral motion? 

The ACTING PRESIDENT: Order! If the Attorney General wants to seek the call in four minutes and 
41 seconds, he can do that. At the moment Hon Adele Farina has the call. 
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Hon ADELE FARINA: We always know when the Attorney General is running scared, because that is when he 
is loudest with his objections to any course of action that we are taking. 

The ACTING PRESIDENT: Perhaps the member might also try to not encourage the interjections from the 
other side. 

Hon ADELE FARINA: Fair point, Madam Acting President. 

I think I made my point fairly well and clearly in my contribution to the second reading debate and this 
contribution to the debate on the referral motion; that is, there are basic principles of the rule of law and 
fundamental legal principles of scrutiny that we as lawmakers need to consider. We need to ensure that the laws 
we make are clear and certain so the people whose behaviour we seek to modify understand the behaviour we 
seek to modify and the behaviour they need to avoid to avoid falling foul of the law. If we fail to deliver at that 
level, we are not passing good laws. We all swore an oath to pass laws for the good governance of this state. 
Laws that lack clarity and certainty are not good laws. For those reasons, I urge members opposite to give very 
careful consideration to this referral motion. Nothing is lost, at the end of the day, the government has the 
numbers to pass this legislation in whatever form it wants—that is why we have so much bad legislation on the 
books—and the government will use its numbers in this place to do that because government members are 
arrogant and do not listen. But nothing is lost by referring this legislation to a committee, and government 
members might actually surprise themselves and deliver better legislation. 

HON SAMANTHA ROWE (East Metropolitan) [3.30 pm]: I also rise this afternoon to give my support to the 
referral motion moved by Hon Robin Chapple, and I thank him for bringing it to this place. 

Hon Simon O’Brien: I’m sure he’s enjoying it as well! 

Hon SAMANTHA ROWE: I am sure he is. 

It is really important to note that the bill before us in its current form is very subjective. It is concerning that 
members opposite cannot see that there is a disconnect between what was said in the second reading speech and 
what the bill states. 

Hon Michael Mischin: Where is the disconnect? 

Hon SAMANTHA ROWE: I am about to go through that. 

This is why we feel it necessary to refer the bill to a committee to fully explore the areas about which we have 
grave concerns. There are four areas I want to comment on in this referral motion and I will explore the reasons 
why I believe this bill should be referred to committee. I am very aware that this is not another second reading 
speech. 

Hon Simon O’Brien: Which committee? 

Hon SAMANTHA ROWE: It is the Standing Committee on Legislation. 

Hon Simon O’Brien: Why not the uniform legislation committee or environment committee? 

Hon SAMANTHA ROWE: Hon Simon O’Brien has already had his chance to speak on the referral motion. 

Hon Simon O’Brien: I’ve still got three minutes to go. 

Hon SAMANTHA ROWE: Hon Simon O’Brien did not take up that option, so I am now going to use my time. 

Hon Simon O’Brien: I’m just trying to help you; you’re flagging. 

Hon SAMANTHA ROWE: No, I am not; I am doing fine, thank you. 

The ACTING PRESIDENT (Hon Liz Behjat): Order! Hon Samantha Rowe has 45 minutes in which to make 
her contribution on this referral motion. She is one minute and 43 seconds into that contribution and already 
there are interjections from several quarters on both sides of the chamber. It will end up being a very long 
45 minutes if that continues. 

Hon SAMANTHA ROWE: As I said before, I want to concentrate on only four areas in my contribution about 
why I feel this bill should be referred to a committee, so I do not intend to waste any time. I want to concentrate my 
comments on four areas. The four areas of the bill that I want to focus on in my referral speech are the unclear 
intent of the bill in the use of the word “thing”; the term “physical barrier”; the term “reasonable suspicion” on the 
reversal of onus of proof; and the harsh penalties that could be enforced under the bill as it stands. 

A number of concerns were raised throughout the second reading debate about the potential for the terms of the 
bill to define an activity that is vastly different from those detailed in the second reading speech. The second 
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reading speech refers to a number of quite particular scenarios and actions that would become offences under the 
terms of this bill, whereas the language in the bill is not at all prescriptive or specific. If our concern is that we in 
this chamber cannot be sure that what was said in the second reading speech relates to what is in the bill, how 
can we possibly pass the bill as it currently stands? I believe that referral of the bill to a committee is the 
responsible thing for us in this chamber to do so that these issues can be further explored. 

Some serious questions were raised about the motives of those seeking to make changes to the intended 
application of the bill as it currently stands. We heard concerns raised about the reversal of the onus of proof and 
what those implications could mean to peaceful protesters. We also heard about the harsh penalties, including 
significant fines and even possible jail time, that could be imposed on offenders. This area is particularly 
worrying, given the reversal of the onus of proof. Concerns were raised about whether this bill provides 
a framework that could infringe on the right of a person to participate in our free and democratic process.  

Given all those concerns about the content of the bill, which we have already canvassed in quite some detail, it is 
absolutely necessary that those concerns be explored through the committee process. That is why I feel it is 
important to refer this bill to the legislation committee. We need further exploration of those issues. It is not at 
all appropriate for this house to pass the bill in its current form. Given the language and the definitions used, it is 
completely inappropriate for anyone in this chamber to pass the legislation as it stands. Referring the bill to 
a committee will give that committee an opportunity to explore these issues in greater depth and, hopefully, the 
bill will come back in a clearer and fairer format. At the moment, I believe the bill is in danger of diminishing 
our strong commitment to the right of Western Australians to participate in peaceful protest, and that is just not 
good enough for us as legislators. 

I would like to see the bill referred to a committee because at the moment the intent of the use of the word 
“thing” is very unclear. Proposed section 68AB(1) of the bill, headed “Preparation for physical prevention or 
trespass”, reads — 

A person must not make, adapt or knowingly possess a thing for the purpose of using it, or enabling it 
to be used, in the commission of — 

(a) an offence under section 68AA; or 

(b) an offence under section 70A. 

There is a very clear disconnect between what is said in the second reading speech, which I will not read again, 
and the terminology used in the bill around the word “thing”. It seems that the government seeks to make it an 
offence under this bill to manufacture or possess such devices that could be used to prevent lawful activity. In 
detailing this provision, the second reading speech contains specific references to thumb locks, chain locks and 
arm locks as examples of a “thing”, the possession of which might be considered an offence, yet the bill does not 
contain that same detail. I do not think it is unreasonable to expect that detail to be in legislation in this place. 

Referring the bill as it currently stands to a committee would allow for amendments to be made that could clarify 
the definition of the word “thing” in proposed section 68AB(1). The second reading speech also makes reference 
to the use of protest equipment that is difficult and dangerous to remove. It states —  

Removing these types of locks is extremely dangerous and in most cases will require a skilled 
technician. Even using a skilled technician, it is often not possible to remove it without causing some 
degree of injury to the protester. 

That is all well and good, but in the bill the language is quite different. When defining what a thing is that would 
have caused someone to have met that criterion, it is quite different. 

Hon Simon O’Brien: What does it say? 

Hon SAMANTHA ROWE: Read the bill. 

Hon Simon O’Brien: I have read the bill and it is perfectly clear. 

Hon SAMANTHA ROWE: I do not think it is; it is not at all clear. 

Hon Simon O’Brien: You don’t know much about legislation, do you? 

Hon SAMANTHA ROWE: Just because Hon Simon O’Brien has been in this place for many years, as opposed 
to myself, I do not think that that means I cannot participate. 

Hon Simon O’Brien interjected. 

Hon SAMANTHA ROWE: I am telling the member what the problem is. The definitions are not at all clear. 
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Hon Simon O’Brien: With respect, they are. 

Hon SAMANTHA ROWE: I am sorry, it is not. There is quite a different definition of the word “thing” in the 
second reading speech from the one in this bill. I am sorry that the member cannot see that. 

Hon Michael Mischin: In the second reading speech it is not a definition; it is a policy statement. It sets out the 
aim of the legislation. 

Hon SAMANTHA ROWE: That is right. 

Point of Order 

Hon KATE DOUST: I cannot actually hear Hon Samantha Rowe over the interjections coming from the other 
side. In fact, I think they are drowning her out, and I ask that those interjecting be called to order. 

The ACTING PRESIDENT (Hon Liz Behjat): It is not a point of order, but I have tried to bring people to 
order four or five times this afternoon, and they do not seem to want to do that, so there is not really much point 
me doing it. I delay proceedings each time there is an interjection, and I have to make a ruling on that. Members, 
I have said it before. Try to give the courtesy to both Hansard and the person who is on their feet by listening to 
what they are saying without interjection. 

Debate Resumed 

Hon SAMANTHA ROWE: Thank you, Madam Acting President. To be fair, there was a bit of conversation 
going on there between me and Hon Simon O’Brien, and I am sorry if you thought that was encouraging 
interjections. 

I feel very strongly about this piece of legislation before the house, and I am not the only one. A number of 
people in the community—not just the people who have been emailing all of us with their concerns about this 
bill—and a number of organisations have concerns with this piece of legislation being passed in its current 
format. It would be irresponsible for any member in this chamber to pass this bill in its current format. We are 
asking very reasonably to have this piece of legislation referred to a committee. I would have thought that that 
was a fair and proper process, given the huge amount of concern in the community. 

I wanted to canvass only four points, but so far I have spoken on only one. The second point is about this bill 
being unclear about physical barriers. Like my colleagues before me who have already spoken to the referral 
motion, I have grave concerns about what constitutes a physical barrier and how that may impact peaceful 
protesters as they go about demonstrating peacefully. No-one on this side of the chamber supports violence in 
any form during protests; that goes without saying. However, I think that, as it stands at the moment, this bill 
could definitely have an impact on someone who is going about a peaceful protest, because they could end up 
with an incredibly harsh fine or, worse, jail time. 

Hon Michael Mischin: What is incredibly harsh about the fine specified in the bill? It the same as for 
trespassing. 

Hon SAMANTHA ROWE: I think it is harsh, because it is not detailed in this bill as it currently stands. 

Several members interjected. 

The ACTING PRESIDENT: Order! I ask the member who is making the contribution to try to ignore the 
interjections if possible and continue with her own contribution. 

Hon SAMANTHA ROWE: Thank you for your guidance, Madam Acting President; I will do that. I will not 
take further interjections. 

I believe that this bill as it stands should be referred to a committee so that those two processes can be explored 
in further detail and depth. The organisations I spoke about previously that have grave concerns about the bill as 
it currently stands could, if it were referred to a committee, have an opportunity to represent to the committee 
their case and their concerns about the bill. That would be a very fair and reasonable outcome. It is not hard for 
the government to allow that process to occur. As I was saying before, the use of the term “physical barrier” is 
a concern to many on this side because, as Hon Adele Farina pointed out—I am not going to repeat what she said 
in her remarks earlier—someone who was unintentionally blocking a doorway could, under this bill, either be 
slapped with a fine or sentenced to imprisonment as a physical barrier. That is completely unreasonable, and it 
needs to be unpacked further, along with the term “thing”, through a committee process. 

The third point I want to make in my referral speech is around onus of proof, and I also want to touch on what 
I perceive to be harsh penalties in fines and potential jail time for people engaging in peaceful protest who could 
be unfairly caught up under this bill as it currently stands. During the second reading debate, we heard nearly 
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everybody on this side talk about the reversal of the onus of proof. It goes against all of our fundamental beliefs 
about democracy and the right to protest. It is gravely concerning, and is definitely something that should be 
explored during the committee process. I hope that members opposite really think about how they are going to 
vote on this referral motion, because at some point they will have to answer to their communities and their 
constituents. To pass this bill as it currently stands, with the reversal of the onus of proof, is fundamentally 
backward for members in this place. 

I also want to talk about the harsh penalties that I perceive to be in this bill. If this motion is successful and the 
bill is referred to a committee, I would like the committee to explore the penalties involving jail terms. I think 
that part is excessive, and I would like that to be further explored by the committee. Another member who spoke 
prior to me mentioned getting the police in, and I think that is a very sound piece of advice—I think it was 
Hon Kate Doust. It would certainly be worth having the police in to talk about the penalties in this bill. 

A number of very grey areas in this legislation require clarification and, I believe, amendment. If we have the 
opportunity to send this bill to the Standing Committee on Legislation, maybe we will be able to get the 
clarification that we seek and possibly amendments made that might make this bill is a bit more palatable. 

HON ALANNA CLOHESY (East Metropolitan) [3.49 pm]: I welcome the opportunity to contribute to the 
debate about referring the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015 to the 
Standing Committee on Legislation, as the motion says. I had a look at the role of the Standing Committee on 
Legislation, as it happens, to think about whether it was the appropriate committee for this bill to be referred to, 
and I found that that committee—I am not on it, so I needed to inform myself on the detail of it—can consider 
and report on any bill referred to it by this place. I have to say that I consider that this bill needs a referral, and 
I will outline the reasons for that in detail. 

The legislation committee can actually recommend amendments or further review, and I think those two actions 
are fairly important. First of all, as many of my colleagues have already outlined, there is a need for 
consideration of certain amendments to this bill, but the concept of a further review is also one that I find 
particularly interesting. My colleagues have raised a range of issues to which answers have not been forthcoming 
and to which answers perhaps cannot actually be provided in any great detail unless some review has been 
undertaken. The legislation committee also needs to focus on the feasibility, clarity and technical competence of 
a bill that is referred to it, and I have to say that this bill needs consideration on each of those counts—feasibility, 
clarity and technical competence—because I think it fails on all of them. 

I am aware that the legislation committee does not necessarily consider the policy of a bill — 

Hon Ken Travers interjected. 

Hon ALANNA CLOHESY: Thank you, Hon Ken Travers, I was about to get there. It can consider the policy of 
a bill if the Legislative Council orders it to do so. If this referral motion is successful, it might be difficult for the 
legislation committee to consider the policy of this bill because there does not seem to be any policy 
underpinning it.  

That then made me think about what it is that makes good legislation. If this bill is deficient in the areas that 
I have already mentioned—feasibility, clarity and technical competence, as well as an absence of policy—what 
is good legislation? There has been a lot written about what makes good legislation, particularly in academia, but 
also by legislators past and present, so I synthesised, from a range of literature that I considered, what to me 
makes good legislation. For me, the first criteria of good legislation is that it is written in a way that considers 
who will use the legislation—whether it is people in a particular technical area, members of Parliament or, as in 
the case of this bill, the police and the courts. For me, the most important users of this legislation are members of 
the general public. That is important for the reason that they need to understand what their rights are when they 
undertake a protest, participate in a rally or simply voice their concerns. They need to understand what their 
rights are, how their rights will be curtailed, and what the implications are of that. 

My next criteria for what makes good legislation—one on which this legislation fails—is clarity of intent and 
purpose. Good legislation should be clear about what it intends to do and its purpose. This bill does not do that, 
and I will go on in a little more detail later about those two aspects, intent and purpose. 

The third criteria I thought about is that legislation should be informed by clear, evidence-based policy. As I said 
before, I find it very hard to identify any policy in the bill, the second reading speech or the explanatory 
memorandum. I will go into more detail on what I mean about that shortly.  

Fourthly, what makes good legislation is that it is can be understood. That is often talked about in terms of the 
use of plain language. Drafters often do not necessarily use words that are used in everyday language; the 
language in which legislation is drafted should be simple and clear and without too much legalese. Again, the 
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people upon whom it will impact should be able to understand it, and that is mostly people who are going to 
protest, and the police. They are going to have to interpret this, and they have not been provided with a very 
clear piece of legislation. That in itself is a good reason for this bill to be referred to the legislation committee. 

I return to my first point about what a good piece of legislation does, and that is that it is drafted in a way that 
considers who will use it. In this instance, as was suggested, maybe some members of Parliament might use it in 
order to alert constituent groups of their responsibilities and rights when they protest. Lawyers might use it in 
defending people who are charged under its provisions, and the courts will certainly use it in trying to interpret 
the charges. The police will also use this legislation to decide whether to arrest and charge protestors. 

For all those user groups, this bill is deficient in the way in which it explains what their rights are, what their 
responsibilities are, and the boundaries of the law with regard to how they protest and what kind of protest 
activities they can carry out. That lack of clarity and lack of intent is another reason for this bill to be referred to 
the legislation committee for consideration. 

While we are on the subject of clarity of intent and purpose, I get the sense that even though this bill has been 
left to languish in this place for six months, it was originally rushed into this place, and that is never good for 
legislation. 

Hon Michael Mischin: How was it rushed in? 

Hon ALANNA CLOHESY: I get the sense that it was rushed in, particularly because of the lack of clarity and 
the lack of detail. The explanatory memorandum, for example, is shorter than the bill; the second reading speech 
is shorter than the bill. That says that not much detail has gone into it and that there has not been much 
development of the need for the bill and therefore the policy that informs the bill. All we can find in terms of 
policy is that certain protesters take up some time and police resources in a particular area of the state, and are 
using particular devices. That might be a reason for the bill to be brought in, but it certainly is not policy. Is the 
policy that we want to consider police resources and ways in which to make better use of those resources? 
I would suggest that if that is the policy, it belongs somewhere else, not in this bill. I do not know what other 
policy there could be that informs this bill because, as I said, it is certainly not in the detail of the explanatory 
memorandum or the second reading speech. This bill, then, fails on clarity of intent and purpose. 

I come back to the concept of thumb locks and arm locks. If the intent of this bill is only to prevent the use of 
thumb locks and arm locks in certain protests, the government should put that in the detail so that people can 
understand that in certain processes that can be done. That is fair scope for the legislation committee to consider 
what the intent of the bill is. As I said before, I think the legislation committee needs to be asked by this place to 
consider the policy of the bill, because there is no policy—there is an absence of policy. Once there is clear 
policy, there is a clear framework for the legislation. 

Another reason this bill needs to be referred to the legislation committee is again around clarity of intent and 
purpose. For example, proposed section 68AA creates the offence of physical prevention of lawful activity. 
There is a definition in the bill. “Physically” is defined as — 

… the creation or maintenance of — 

(i) a physical barrier to carrying on the lawful activity; 

The lawful activity is presumably—we do not know for sure because there is no definition of it—something that 
people are protesting about, although how people could identify whether it is a lawful activity is not made clear 
in the explanatory memorandum or the second reading speech. There is no definition of “physical barrier”, 
which leaves it open to interpretation. There is certainly no clarity around it. What does a physical barrier 
constitute? Does it constitute, for example, several witch’s hats put up to prevent a supposed lawful activity? The 
protesters do not know whether it is a lawful activity or not. Is that a physical barrier? Is putting up signs and 
banners or, indeed, a long banner that describes the activity of the process, a physical barrier? 

Hon Ken Travers: Taxi. 

Hon ALANNA CLOHESY: Is a row of taxis—I thank Hon Ken Travers—a physical barrier? We do not know. 
I will come to “thing” in a minute. It could be a thing, but it may constitute a physical barrier. Because there is 
no definition of “physical barrier” in this bill, there is no clarity. That is a reason the bill needs to be referred to 
the committee—to gain some clarity around the concept of “physical barrier”. Related to this, the committee 
could also consider the impact that this lack of definition could have on a person’s liberty. The protesters do not 
know whether the action they are protesting is lawful and they do not know whether the barrier they are creating 
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is going to be unlawful, yet they can be arrested on the basis of this legislation. What is the consequence to their 
liberty? That could be another point for the legislation committee to consider. 

Another area where there is lack of clarity is around other definitions. As Hon Ken Travers pointed out, there is 
a lack of clarity around the word “thing”. The bill refers to a person possessing a thing with an intent to commit 
an unlawful activity. Remember, they do not know what that unlawful activity is because it has not been defined 
in the bill. They also do not know what implements they can and cannot bring to a protest because there is no 
definition. That is an area that the committee could consider and provide, I daresay, a fairly wideranging 
discussion around what constitutes a thing. 

Another area that is of concern to me and which the committee could consider is around the reversal of the onus 
of proof. First of all, intent is taken to exist if the police have reason to suspect that there is intent, but the 
protester will have to prove that there was not any intent. The problem with that is that it reverses the onus of 
proof. I thank my colleagues for listening with such intent and animation! The problem, of course, is that the 
accused—the protester, presumably—will have to prove that they did not have an intent. That is a very difficult 
thing to do when one does not know the boundaries of the law. What is defined as a physical barrier? What is 
defined as a thing? In my contribution to the second reading debate, I went into great detail about simple, 
everyday scenarios that could occur under this legislation. That is another reason this bill needs to be referred to 
the committee. 

I have just outlined some significant and sufficient reasons for this bill to warrant referral to the committee. In 
addition, the absence of any policy that informs this bill is an important consideration for the committee to 
undertake. As I have outlined here and in my contribution to the second reading debate, and as my colleagues 
have so eloquently described, this bill is deficient in many, many ways. Having good law makes good sense and 
it makes good governance. Good law is law that is clear in its intent and purpose. Good law is law that is 
informed by good policy. Good law is able to be understood by all those who are affected by it. The implications 
of a lack of understanding are, as I said, around poor governance and a diminution of the rights of protesters and 
anyone who happens to be at a rally, and that has serious implications for us as lawmakers. 

HON KEN TRAVERS (North Metropolitan) [4.08 pm]: I wanted to make a few comments on this motion to 
refer the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015 to the Standing Committee on 
Legislation under standing order 128. It is important that we understand what standing order 128 is there for and 
why this is very clearly a bill that I believe standing order 128 was put into the standing orders for. 
Standing order 128 states — 

(1) At any time after the second reading has been moved and before the third reading has been 
moved, a motion without notice may be moved to refer the Bill to a Standing or 
Select Committee. 

Hon Robin Chapple has sought to do that in seeking to refer this bill to the Standing Committee on Legislation. 
The other important point in standing order 128 is that — 

(2) Unless otherwise ordered, if a Bill is referred under (1) after the second reading of the Bill has 
been agreed, the Committee shall not inquire into the policy of the Bill. 

Of course, the motion has been moved and we are considering it prior to the completion of the agreement on the 
second reading of this bill. Why is that so important? It is because we are referring this bill at a point in the 
debate when not just the detail, but also the policy of the bill can be considered by that committee. I do not know 
about other members, but I think this bill needs to be referred to the committee for both of those reasons. There 
is no doubt that this is a controversial and questionable piece of legislation. If ever there was a time for 
a Legislative Council to let the people put their views to the Parliament about the policy of a bill, it is now. Is 
this bill even necessary? We should be asking the people, and by putting it before a committee, that is exactly 
what we will be doing as a Council. We will be fulfilling our role as a Legislative Council. Members on the other 
side of this chamber can sit there and, through the tyranny of numbers, deny this Legislative Council its role and 
deny the people the opportunity to have a say and to put to this Parliament their views on this legislation. That is 
the choice of members on the other side, just as it was back in the 1980s when the then Legislative Council was 
dominated by the conservatives and they rammed through section 54B of the Police Act that prevented lawful 
assembly. The tyranny of numbers was used to ram that through this house, but the public opposition to the bill 
and its policy did not stop, and eventually, as a result, those laws were amended because they were bad law. 

If we refer this bill to a committee, the Attorney General asks whether opposition members will change their 
minds. I ask whether he will change his mind when the bill goes to a committee. If his answer is that he will not 
change his mind any more than he expects us to not change our minds, we must ask the next question: why even 
have a Legislative Council? Why even have a house of review or a second chamber in the Parliament if there is 
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not going to be a process of engagement, which we normally do very well on our committees? We also get better 
legislation when bills such as this are referred to a committee. Why would the government not want the people to 
at least be able to put to it whether they support or oppose this bill? If this bill and its policy are so absolutely 
crucial to the good governance of this state, I would expect the emails to the Standing Committee on Legislation 
to be overflowing with people putting in submissions in support of this legislation. Madam Deputy President—
sorry, I keep promoting you, but a worthy promotion it would be, I might add! 

The ACTING PRESIDENT (Hon Liz Behjat): Get on with it! 

Hon KEN TRAVERS: Why would a government be so opposed to referring this bill to a committee? It will not 
save time by keeping this debate going in this chamber. The Labor Party and the Greens find this bill abhorrent, 
and we find it even more abhorrent that this government is not allowing the people of Western Australia to have 
an input into this legislation and to put their views to the Parliament about whether this is good or bad legislation 
and whether it is needed. Where is there a single person in the public who supports this bill, Attorney General? 
Apart from the Liberal Party and the cabinet of Western Australia, I do not think I have received a single piece 
of correspondence or contact from anybody. The Attorney General says that people are out there screaming for 
this legislation but, to the best of my recollection, I have not had anyone come to me and say, “My God, thank 
God the Parliament is putting through that legislation. That’s what we really need in Western Australia. 
Western Australia’s civil society is falling apart.” Why is the government scared about referring this bill to 
a committee? I think it knows that there will be an avalanche to the opposite effect, saying that this is an 
undermining of civil society and democracy in Western Australia and the ability of people to peacefully protest. 
If the government is so confident about this bill, it should refer it to a parliamentary committee and let the people 
of Western Australia have the opportunity to put their views forward. We should be getting on with other 
legislation in this chamber and not having debates like this. 
Hon Michael Mischin: So why is every member of the opposition using up 45 minutes to talk about a referral 
motion? 
Hon KEN TRAVERS: That is a very good point and I am more than happy to address that point, 
Attorney General. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 6584.] 

Sitting suspended from 4.15 to 4.30 pm 
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